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STATEMENT

This is a cause in admiralty in collision, with libel and

cross-libel, the Annie Comings, a steamboat plying on the

Willamette and Columbia Rivers, libelant, and the French

barque Europe, respondent and cross-libelant.

The libel complains against the Europe on two grounds :

First, that her forward anchor light was not hung as

required by law; and, second, that being anchored in the

Willamette River December 30, 1907, in the course of boats

passing up and down the river, she had no proper anchor

watch on duty. The relation of the anchor watch to the

cause of collision is not brought out in the trial, but the tes-



timony on the part of libelant as to the light is given upon

the theory that the forward aathor light was not sufficiently

high above the deck, as required by the rules of navigation

;

that it was obscured to anyone approaching head on by

certain seizings wrapped around the forestay in order to

protect the sails from wearing agaiiist these stays, which

chafing gear made a bulk of the diameter, at its greatest

thickness, of about nine inches, and that this bulk or

obstruction came down, at its lowest point, to opposite

the flame of the lamp, at which point it is said to have had

a diameter of about 8% inches (apostles, page 263) ; and,

further, that at the height at which the anchor light was

hung the sails furled on the bowsprit made an obstruction

of about two feet in diameter to anyone approaching head

on, who was below the level of the bowsprit, as it is claimed

the eye of the pilot in the pilot house of the Annie Comings

would be. In other words, the contention is that the Annie

Comings was approaching head on and that the anchor

light was not visible to her pilot by reason of the inter-

position from above of the seizings on the stays, and from

below of the sails on the bowsprit. The Annie Comings

was proceeding under charge of her pilot, Captain Spin-

ner—her master. Captain Copeland, was below at supper

at the time of the collision.

The following facts are not disputed

:

The collision occurred in the Willamette River on the

30th day of December, 1907, at about six o'clock in the

evening (libel, page 4 of apostles; appellant's brief, page

4; apostles, pages 106, 113, 123, 139). The evening was

dark, as would be expected at that time of year and in



that latitude. There was no moon, but the evening was

clear—no fog—some clouds, but stars were visible (apos-

tles, pages 107, 114, 115, 122, 153). There was a very

strong current in the river, viz. : about six miles an hour,

which was unusual and due to floods (apostles, pages 140,

160). The Annie Comings was running down stream with

this current and at full speed (apostles, page 160). The

Europe was not detected until only 300 feet distant

(although even then not understood to be a ship) ; from

the time of detection to the time of the collision was about

three seconds, as near as the pilot of the steamboat could

figure (apostles, page 160) . The Annie Comings drew only

three feet, and at the point where the Europe lay the chan-

nel for her was practically from bank to bank, probably one

thousand feet (apostles, pages 162, 163). The Europe had

both anchor lights up and burning ; the forward light, which

is the one in question, was hung in her forestays, about 25

feet above the main deck and about 17 feet 6 inches above

the forecastle deck (apostles, pages 111, 113, 114, 243).

The after light was a little over 17 feet above the main

deck (apostles, pages 113, 114, 124). The forward anchor

light, the one particularly in question, was an extra fine

light, exceeding in power and diameter that required by

the regulations, and was lensed so as to give a strong light

for its full diameter of at least 10% inches (apostles, pages

117, 263, 264). Both anchor lights were burning brightly

at the time of the collision (apostles, pages 98, 100, 111,

114, 116, 125) ; they were found burning by Captain Crowe,

who, at request of libelant, took a launch and went down

from Portland that same night (apostles, page 248), and

during the trial the counsel for libelant stated to the court



that there was no dispute that the light was there, the

only question was its position. Nor did counsel make any

claim against its brilliancy (apostles, page 146). The

Europe was lying at anchor in the Willamette Eiver in a

usual anchorage ground, loaded with 3,562 tons of wheat,

and had been at anchor about four hours and a half before

the collision, and was placed there by a regular and skilled

pilot in charge—Captain Pope. In the strong current her

stern was swinging three or four degrees (libel, apostles,

page 4, and pages 94, 95, 96). The Europe was 303 feet

in length over all, and the rail was about five feet above

the main deck, and the forecastle deck about 7I/2 feet

above the main deck (apostles, pages 95, 136). From the

flame of the light to the water line would be about 37 feet

(apostles, pages 242, 243).

The assignments of error are to the effect that the court

erred in finding the Annie Comings solely at fault, and

they practically insist upon a trial de novo, both as to the

responsibility for the collision and as to the damages, and

especially assign as error the admission of a certain blue

print, respondent's exhibit 4, and the deposition of Albert

Gustav Capelle upon the question of damages and costs.

ARGUMENTI

We have attempted to give, in the foregoing statement,

some of the facts which are not disputed at all, with a

partial, but only partial, reference to the testimony. It is

also not disputed that the Europe was in the Willamette

Kiver in the general neighborhood of Linnton, but about a

mile above Linnton, near what is known as the Turpentine

Factory. Her captain (Theophile Rollier) fixes her posi-



tion as about 230 feet from the west or Linnton side of tlie

river, and nearly a mile and a half above Linnton (apostles,

pages 94, 95). He says about abreast of a small sawmill

(apostles, pages 94, 121). The pilot of the Annie Comings

says that after the collision was all over they were about

a quarter of a mile above Linnton, or a little more, but

admits that he did not give the matter particular attention

in the confusion, and has never been back to the place

(apostles, page 152). He also says that the Europe must

have been about a mile below the Government Bone Yard.

The pilot of the Comings also testifies that the Europe was

not more than 340 to 400 feet from the west bank of the

river, and that there was at least 1,000 feet of good water

for his boat to the eastward of her, that is, toward the St.

Johns shore. St. Johns and Linnton are on opposite sides

of the river—St. Johns on the east, Linnton on the west

bank (apostles, pages 162, 163). It is conceded that the

collision and the weight of the Annie Comings hanging on

to the Europe's bow caused her to drag her anchor about

half a mile (apostles, pages 120, 126, 127, 128, 136). The

pilot of the Annie Comings says that the Europe was

directly on the first course of the Comings from St. Johns

to Watts dock, and was on the easterly side of the channel,

that is, the St. Johns side; that in relation to the channel

she was 300 feet from the western edge, and that the gov-

(»rnment chart calls for a 500-foot channel at the point

where she was located, and that his estimate, therefore,

would put her a little on the east side of the thread of the

channel (apostles, pages 141, 142).

Captain Copeland was the master of the Annie Com-

ings, but was at supper at the time of the collision (apos-



ties, page 210), and Captain Spinner was the pilot in

charge of the navigation of the Annie Comings at the time

of the collision (apostles, pages 139, 142).

On the other hand, the captain of the Europe, in addi-

tion to his estimate that he was only about 300 feet from

the Linnton side, estimates that he Avas about 2,300 to

2,G00 feet from the St. Johns side (apostles, page 106).

This is corroborated by the second mate of the Europe,

who places the Europe on the Linnton side of the channel,

and not more than 260 feet from the west or Linnton shore

(apostles, pages 120, 121) ; and James McCulloch, watch-

man on the Europe at the time of the collision, says that

the Europe lay between Linnton and Claremont, or between

Linnton and the Government Bone Yard, and to the best

of his recollection between three and four hundred feet

from the Linnton shore, and what is more valuable than

these efforts to estimate feet, he says "all the room was

on the St. Johns side, there was no comparison'' (apostles,

pages 265, 266).

It is not questioned that the Europe was located where

she was by a competent pilot, in charge, and had not

changed her position until the time of the collision (apos-

tles, pages 94, 95, 127, 133). She was anchored in a cus-

tomary place, and it is usual and customary for vessels to

anchor in the Columbia and Willamette Rivers (apostles,

pages 94, 123).

This case ought to be disposed of on the authority of

"The Oregon," 158 U. S. 186; 15 Sup. St. Rep. 804, to

which we will advert later; but we desire now merely to

to say that if a vessel anchored in a customary place of

anchorage, in a channel which is admittedly one thousand



feet wide for the colliding vessel, is to be found in fault

because some seizings in her rigging or furled sail on her

bowsprit might possible for a time have obscured the light

to a vessel dead ahead, then vessels at anchor and having

their anchor lights up and burning are no longer in that

safe position in which the law has hitherto placed them.

They are presumed to be without fault and the burden of

proof is on the vessel in motion, and she must convict the

anchored vessel of a direct, contributory negligence by

proof clear, positive and convincing.

The utmost contention made in behalf of the appellant

is made by Captain Crowe, who was sent down to the

Europe on the same night as the collision, and who appears

at the trial as champion for the cause of his employer, the

Annie Comings, and he has made himself the advocate of

her cause throughout, at all hazards. This partisan wit-

ness goes no further than to claim that the lower end of

the chafing gear on the stays was about opposite the flame

of the lamp, and was 8% inches in diameter. But the

lantern itself, which he admits was first-class, had a corru-

gated lensed glass, which gave a brilliant illumination of

from 101/2 to 12 inches, so that this 8y2-inch end of the

chafing gear could not possibly have wholly obscured this

light (apostles, pages 261, 263, 264). He admits that the

chafing gear would not in fact obstruct the light, but says

that the chafing gear, to his mind, would dim the light,

but the lower half of the globe of the lantern would be

unobstructed so far as the chafing gear tva-s concerned

(apostles, pages 260, 261). And it appears that he testi-

fied before the Government Inspectors who investigated

this collision: ^^To my mind that chafing gear would not
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shut out the light. That will reflect light out of the whole

side of that glass" (apostles, page 260).

The chafing gear obstruction being thus disposed of,

Captain Crowe has resort to the end of the jibbooni, and

he estimates that the light was about 37 feet above the

water line, and the e^^e of the pilot on the Annie Comings

and the pilot house about 35 feet above the water line, and

the end of the jibboom about on a level with the light

when hoisted in place, or 37 feet (apostles, pages 258,

259 ) . The estimate of the height of the pilot house above

the water is a mere estimate (apostles, page 260). The

diameter of the jibboom with the sail furled on it Captain

Crowe estimates at 2i/^ feet (apostles, page 254). The

whole testimony in this regard is a juggle of assumptions

which amounts to a burlesque. It is in substance this : //

the pilot house of the Annie Comings be 35 feet above the

water, and if the height of the eye of the pilot be lower than

the end of the jib-boom, and if there was no current to

SAvay the vessel at anchor and the vessel approaching, and

if the approaching vessel could manage under these cir-

cumstances to come mathematically head on for the course

of a mile or more, then, under all these circumstances, the

sail on the jibboom might be an obstruction to the light;

and the court is asked to find the Europe in fault upon

such assumptions, possibilities and fine-spun distinctions

as these, when the admitted facts are that the river was

high and running Avith one of the strongest currents

known— "an awful current'' (apostles, page 267); the

Europe was swaying on her anchor chain (apostles, page

95) ; the Annie Comings was coming down the river on

changing courses and fluctuating in each course, for no



boat can be kept dead on her course every minute (apostles,

pages 141, 150, 151, 155, 156, 164) ; the night was dark,

there were some ch)uds, no moon, and the Annie Comings

was going through what is practically the harbor of Port-

land at full speed with one look-out—a green hand—who

did not know the river or lights (apostles, pages 160, 232,

237, 239). He did not see the ship till right on her—100

feet (apostles, pages 232, 233, 239).

It is our opinion that it is unnecessary to discuss this

case further, but out of excess of dut}^ to our client we call

attention to the fact that Captain Crowe himself testified

that the forestay, Avhere the light was hung, is the proper

place to hang it (apostles, page 258), and what he really

seems to be pinning his faith to is technically that, con-

sidering the length of the Europe, the international rules

require that the forward anchor light shall be hung not

less than 20 feet above the deck, and in his judgment in

this case that would mean the forecastle deck. This might

be disposed of by his own testimony, that if the light had

bwn hung higher the chafing gear would have been more

of an obstruction (apostles, pages 250, 251). But in fact

the statute was strictly complied with, for the light itself

Avas more than 20 feet above the "hull.'' There is only

one deck on any vessel when it is spoken of generically as

"the deck," and that is the main deck. There is only one

deck which strictly speaking forms a part of the hull,

whether you derive tlie word "hull" from the same root as

"husk, hull, or hulk," or from the root meaning "hole,"

the equivalent of "hold." A ship's hull, strictly speaking,

means that enclosure Avhicli shuts out the sea. It is the

main floating body which is designed to float by excluding
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the sea both from below and above, and it includes nothing

but the general hulk, that is to say the frame and sides of

the vessel and the top covering Avhich completes the water-

tight structure, i. e., the main deck. Everything else is an

appendage to this general whole. The expert. Captain

Tobin, is quite right in his definition (apostles, page 280),

and the light was more than 20 feet above the ''hull" and

complied with the law in its strictest terms. But if it had

not, certainly no case can be found where the determina-

tion of fault is going to be by the measurement of a tape-

line rather than by the actual effect a serious misplace-

ment of the light may have had. These lights are not

hung by foot-rule, and any misplacement to be considered

would have to be a considerable one, and even then it must

be shown that the misplacement contributed to the disaster.

But in this case the light was admittedly hung in the cus-

tomary and proper place, and had it been hung lower it

would, according to the contention of Pilot Spinner and

Captain Crowe, have been more seriously interfered with

by the bowsprit; and if hung higher it would have been

more seriously interfered with by the chafing gear. The

fact is it is impossible to hang a light upon a vessel Avhich

shall not be partially obscured for some moment of time

from some point of the horizon by stays, or masts, or other

necessary equipment of the vessel ; and it is also a fact that

none of these obstructions practically amount to anything,

considering the great distance from which the light is

visible, say from one to two miles, and the variations which

will take place in any vessel approaching another. To

illustrate: Had the Annie Comings been given the task

in broad daylight of keeping the end of the bowsprit of
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tlio Europo, the Europe's forward anchor light, and her

foremast, and her after anchor light, precisely in line for

the distance of one nule, she conld not possibly have done

it, and any man who has ever handled a boat in motion or

has seen it handled knows this to be true, especially in the

eddies of a winding river with a strong current. The pilot

of the Annie Comings admits essentially this proposition

to be true. He says (apostles, page 163) : "And then the

condition all the way from the bridge—had those lights

been visible, as the current sets you over one way or the

other, they are bound to change their position a little bit.

It would be almost impossible to run a direct line in the

river when the current is up. The current will take you

one way or the other. * * * * It is impossible to run the

boat straight in swift water." Again, showing that he did

not dare be so foolhard}^ as to claim to hold a perfect

head on position, he says (apostles, page 140) : Q. "Now,

captain, were you coming head on, or not?" A. "Well, I

don't know hoAv that Avould be in court. I suppose ^head on'

you would have to be perfect. But it was so near head on

that I wouldn't like to swear it wasn't head on. We might

have been one degree off from head on." In addition to

this. Pilot Spinner shows that the course of the Annie

Comings varied with the windings of the river, and that

she cljanged her course several times from the bridge down

to Linnton (apostles, pages 141, 156). It may be asked

why did he not somewhere in his course see the after

anchor light of the Europe—wliy did not the look-out?

The pilot of the Annie Comings, under the excitement

of the moment, admitted that he had mistaken the lights

of the Europe for the shore lights, by which he was direct-
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ing his course. That he was excited Avould be a natural

inference, and he so expressly admits (apostles, page 163).

The mistake is a probable one, and accounts for the dis-

aster. It is not improbable that in the excitement of a

narrow escape from death the pilot of the Annie Comings

spoke without reserve.

James McCulloch, a disinterested witness (because his

employment on the Europe was only temporary and at the

time of giving his testimony it had ceased), says that imme-

ately or soon after they all got aboard the Europe from

the Comings, Pilot Spinner, standing on the forecastle

head and talking with him, said: "I mistook your lights

for the lights of the Linnton sawmill. This means six

months' lay-off for me." (Apostles, page 268). And

again, when Captain Copeland approached him and asked

:

"What was the matter, couldn't you see the ship?" Captain

Spinner, the pilot, replied : "Yes, I mistook the lights for

the lights of the Linnton sawmill." There is no suggiestion

of chafing gear and bowsprit obstruction. It remained for

Captain CroAve to evolve that theory (apostles, page 270).

According to our understanding of the testimony. Pilot

Spinner made this declaration twice—once to McCulloch,

once to Copeland. Captain Copeland denies this, as does

Pilot Spinner himself. Their interest to forget it is of the

highest; McCulloch has no interest. On the other hand,

certain of the officers of the Europe corroborate it, though

they admit that they do not speak English. They might,

as is often the case, understand the language better than

they can speak it ; and Captain Rollier, Mate Chap de Laine

and First Officer Roussell, who testified to this, all both

speak and understand English a little.
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But disregarding their testimony entirely, there is no

question that McCulloeh understood perfectly, for he was

carrying on a rather sympathetic conversation with Pilot

Spinner, and he has no interest whatever in varying his

testimony from the facts. And again, the strongest cor-

roboration is that this is the probable fact which accounts

for the whole disaster. Pilot Spinner admits that it was

a dark, cloudy night, but no fog or rain, and that he was

running by the shore lights (apostles, page 155) ; and

admits that he was steering by no lights in particular,

except that he was in the habit of using two big arc lights

on the back of Clark & Wilson's lumber yard; but, he says,

there were lights all around ( apostles, page 164 ) . McCul-

loeh testifies that the incandescent electric lights on the

shore could readil}'- be mistaken for the anchor lights, as

they were about the same color and brilliancy (apostles,

page 268).

It must be perfectly apparent from an examination of

the testimony and a consideration of all the facts and cir-

cumstances, that what actually happened was this: The

Comings was in the hands of onl}^ a river pilot and an

inexperienced look-out, proceeding at full speed on her

regular course, and carelessly ignored the lights of the

Europe and mistook them for lights on shore. As to the

faults imputed to the Europe, the only faults alleged in

the libel are the fact that the light was not properly placed

and that she did not have a look-out. The question of look-

out is fully disposed of in the case of "The Oregon,'' where

it is said that the look-out, in a channel much frequented

by vessels, has a perfect right to suppose that a vessel

approaching sees his lights and in due time will alter her
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course to avoid the vessel at anchor, and by the time that

he is aware that a collision is imminent it is too late to

avert it. The pilot of the Comings himself testifies that he

did not apprehend that there was anything in his path

until he was within 300 feet, a distance that Avas passed

over in about three seconds (the look-out says 100 feet

and that the first thing he saw was the rigging (apostles,

232, 233, 239), and he was running at full speed with a

strong current (apostles, pages 140, IGO). Even then, he

says, he did not know it Avas a ship (apostles, page 140),

and the first he saw of her was the reflection of his own

electric lights on her hull (apostles, page 140). At that

short distance, 100 yards, and much earlier, an attentive

person should have seen at least the reflections of so strong

a light as the forward anchor light, on the stays, yards

and masts of the ship. In fact the pilot of the Comings

has to choose between two alternatives : Eitlier tlie niglit

was so cloudy and dark that nothing was visible, and in

this crowded thoroughfare he should have been proceeding

at slow speed Avith his boat aa^cII under control, with two

look-outs, and the captain himself should have beim in the

pilot house (see "The Oregon^') ; or, if the night was bright

and clear he should haA^e been able, Avith attention, to have

made out the vessel, Avhether she had lights or not. He

elects to make the night dark, and elects to say that A^essels

in the loom of the land Avould be invisible. In that cAent

his caution should have been extreme, because he Avas liable

to meet A^essels anyAvhere in that part of the riATr (apostles,

page 153).

What are the faults attributable to the Europe by the

libel? Not that she did not have two anchor lights, but
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that the forward light was badly placed. No complaint

whatever is made as to the after anchor light, and cer-

tainly that should have been visible at some point of the

course. The complaint that the light was not technically

more than 20 feet above the forecastle deck is trivial, and,

as said by the learned court delivering the opinion, it may

l)e disposed of by the fact that as the colliding vessel com-

plains she did not see any light at all, the position of the

light is immaterial, except as its position may have con-

tributed to its being obscured. And when we come back

again to this real point of contention we find, as has

already been stated, that if the light had been higher it

would have been, according to the pilot's contention, even

more obscured. We have already answered the contention

that the Europe Avas in fault in not having a watchman by

showing that she did have a watchman, and that he could

have done nothing to have averted the collision had he

been standing on the forecastle head watching the approach

of the Annie Comings. The Comings drew but three feet

of water and had more than 1,000 feet to pass in, and he

would have a right to assume that as his lights were

l)rightly burning she would take knowledge of them and

would adjust her course and pass his vessel. No matter

what depth she was drawing, if she had been a deep sea

vessel, he would have a right to make the same assump-

tion, for there was at least 500 feet of channel for deep

draft vessels to pass in. The case is on all fours with that

of "The Oregon,-' 15 Sup. Ct. Kep. 801. The court says,

page 807 : "Considering the darkness of the niglit, her

(The Oregon's) rate of speed, which was fifteen miles an

hour past the land, the narrowness of the channel, and
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the probability of meeting other vessels, the greatest watch-

fulness was required, and we think that iirudence

demanded at least an additional look-out. * * * * it is

hardly posible that in a four-hour watch, the attention of

the look-out should not be occasionally diverted from his

immediate duty. Yet the withdrawal of his eye from the

course of the vessel, even for a fraction of a minute, may

occur at a moment when a light comes in sight.^^ Page

808 : "Nor are we satisfied with the conduct of the master

in leaving a pilot in sole charge of the vessel. * * * *

The master is not wholly absolved from his duties while

the pilot is on board, * * * * he is still in command of

the vessel, except so far as her navigation is concerned,

and bound to see that there is a sufficient watch on deck.-'

Page 808 : "The light which the pilot saw both above, at

and below Goble's Point, and which he mistook for the

Coffin Kock light, was in fact the light of the Clan Mac-

kenzie. * * * * The pilot did not, in fact, discover the

Clan Mackenzie until he was within 300 feet of her, when

he and the look-out simultaneously made her out." Pag(»

809 :
" * * * It is impossible that the two lights should

not have been distinguished before the steamer reached

Goble Point, and even after that they could hardly have

been so constantly in line as not to be separated if the

look-out had been attentive to his duty.'' Page 809 :
"* * *

Where one vessel, clearly shown to have been guilty of a

fault, adequate in itself to account for the collision, seeks

to impugn the management of the other vessel, there is a

presumption in favor of the latter, which can only be rebut-

ted by clear proof of a contributing fault. This principle

is peculiarly applicable to the case of a vessel at anchor,
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since there is not only a presumption in her favor by the

fact of her being at anchor, but a presumption of fault on

the part of the other vessel, Avhich shifts the burden of

proof upon the latter.'^ Referring to the anchor light, the

court says, page 809 : "This rule was substantially, if not

literally, complied with. The light was of the regulation

size, and, if it w ere hung a little over 20 feet above the hull,

the difference was entirely immaterial, as it was found to

have been seen by the pilot of The Oregon, though mistaken

for the Coffin Rock light." Page 810: "Undoubtedly,

where the circumstances of the case are such as to demand

unusual care, such care should be exercised. * * * * it

follows that under all ordinar}^ circumstances a vessel dis-

charges her full duty and obligation to another by a faith-

ful and literal observance of these rules. The power to

superadd to them other requirements involves the power

to determine what shall be superadded, and in this par-

ticular there is room for a great and embarrassing diversity

of opinion. Thus, one court might hold that in addition to

displaying the regulation light, a vessel at anchor should

swing a torch ; another, that she should ring a bell ; another,

that she should bloAV a horn, etc." Page 811 :''*** Yet

we are aware of no case holding that a vessel at anchor on

a clear night is bound to do more than display her anchor

light, until danger of collision is imminent." Page 811:

"In measuring her (the Clan Mackenzie's) duty, under

the circumstances of this case, it must be borne in mind

that her look-out had no reason whatever to apprehend

danger until The Oregon had rounded Goble Point and

taken her course for Coffin Rock. She was then about

three-quarters of a mile distant, and at her rate of speed,
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fifteen miles an hour, would cover this distance in three

minutes. Even then he had a right to assume that she

would take the usual course down the center of the chan-

nel, would see his light, and give it a proper berth • * * *

and until it became manifest that she had not observed his

light, he was not called upon to act. It was then too late

to light a torch, if he had one at hand. * * *'^ Page 812

:

a * * * j^ ig jjQ^ sufficient for The Oregon to cast a doubt

upon the management of the Clan Mackenzie. In view of

the clearness of her own faulty it is not unreasonable to

require that she should make the fault of the other equally

clear/'

Every point in this case seems to us so clearly covered

by The Oregon that we submit the case upon that authority

and the very careful and exhaustive review of the testi-

mony in the opinion rendered in the court below, with the

confidence that this Appellate Court will follow the usual

rule that in questions of fact the decision of the court

below will not be disturbed, except for manifest cause, as

the court below has the advantage of knowing the situation

locally and of having had the witnesses personally in its

presence.

As to the assignment of error based on the admission

of the government chart, we think it was properly admitted

as a duly authenticated official publication, and it was

used and marked by both sides to the controversy; but,

nevertheless, we have prepared this brief entirel^^ ignoring

it, for the precise situation of the Europe is, in our judg-

ment, immaterial. It is enough that she was at anchor in

the Willamette Kiver, where vessels are accustomed to

anchor, and that she was in a channel which admitted



19

ample room for a vessel to pass on either side. It is the

appellant that insists particularly on this condition, that

there was room for passage even in the deep ship channel

an either side of the Europe. One of the rules of naviga-

tion requires that vessels proceeding in narrow channels

shall, under ordinary circumstances and as far as pos-

sible, keep on the starboard side of the fairway. If the

Europe had been precisely on the east side of the channel,

it would have been complained that she had anchored in

the usual course of vessels proceeding down stream; and

if she had anchored close on the west edge of the channel,

it would have been argued that she had placed herself in

the way of vessels proceeding up stream. If she had

anchored in mid-channel, it would have been claimed that

she was an obstruction in mid-channel. The fact is, there

is no position in which a vessel can anchor that the col-

liding vessel will not seek to find fault with her; and we

repeat, that it is enough here that the Europe was placed

in her position by a skilled pilot; that she complied with

her full duty under the statute in having two w^hite anchor

lights brilliantly burning, and the forward light, which is

especially complained of, hung in the customary place, and

as appellant's own witness. Captain Crowe, said when

testifying before the inspectors, in the best place, though

in testifying before the court he made himself, as we have

said, the advocate for the Annie Comings.

As to the award of damages, it rests so clearly upon

the undisputed figures that we do not care to add anything

to what has been said by the court below in its opinion.

As to the assignment of error admitting as costs the

costs of the owners of the Europe in procuring bail for the
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release of the vessel, we think it is justified under the gen-

eral admiralty rule which seeks to make the damaged party

whole. The owners of the Europe did not bring about this

condition. They did not seek to make great the costs of pro-

curing a bond ; but they found themselves, by the act of the

appellant, in the position of being required to furnish a

bond in a distant and foreign port, and after trying what

could be done locally by their agent, and failing to get any

bond without indemnity back of it, they resorted to the only

method possible—they got their bank to secure it for them,

and this bank was obliged to employ a bank in America.

There are two answers to the objections of the appellant

:

(1) That they themselves set the process in motion; and

(2) the court within a judicial discretion is the exclusive

judge as to costs. Upon the whole question of damages we

invoke the rule that admiralty tries to make the injured

party whole.

Respectfully submitted,

WILLIAMS, WOOD & LINTHICUM,

Proctors for Appellee,


